Miss.)

life ingurance contract and the fact of there be-
ing no forfeiture clause in the policy. ‘While
Haag might have exercised one of these options,
be did not choose to do eo, He was not bound
by his contract so to do, but had the right to
rely upon the main, and not upon the ancillary
or subc’;rdinnte, stipulations, if it seemed best
to him.”

There is nothing on the face of the bill to
indicate that the insured received a written
notice requiring him to elect the option ac-
corded him by the contract or that appel-
lant has made any disposition of the funds
at all. ‘The rule, with its proper limitation,
13 correctly stated In 19 Am, & Eng. Encl.
Law (2d Ed.) p. 50, as follows:

*The rule has been broadly laid down that a

life insurance company cannot insist upon a for-
‘feiture for the nonpayment of a premiom where

it has in ite possession dividends belonging to the'
insured sufficient to pay the premiums at ma-:

turity. The rule is especially true where the:

dividends are by the terms of the policy made

applicable to the payment of premiums, or,
where it i3 ghown to be the custom of the com-:

pany in its dealings with the insured to appro-
rigte the dividende for this purpose. But prof-
ts earned and not declared as dividends cannot
be treated as funds in the hands of the company
applicable to the payment of & premium.”

The holding also finds support in Girard
Iife Ins. Co. v. Mutual Life Co., 97 Pa. 15.
The opinion on page 27 of 97 Pa., says:

“That it is inequitable and against the policy
of the law to permit an insurance company to
fogfext a life policy for nonpayment of a pre-
mium, when such company has in its possession
the money of the assured to an amount covering
the premium, and which it has the power {o ap-
ply to its payment.”

This case was agajn before the court, as
shown by the reported ecase (100 Pa. 172).
The holding announced in the first opinion
was reafirmed, with the limitation that the
-profits or dividends earned, “but not declar-
ed as dividends or otherwise,” could not be
treated as funds applicable to the payment
of the premium.
policy holder by contract had a right to hig
proportion of the surplus annually, and the
right to a payment of the dividends annually.
The bill charges that dividends and surpius
were in fact earned, and if the polley con-
tract was complied with, they were declared
or set apart and made available to the Insur-
ed annually. The funds alleged to be due
are more than sufficient to pay the third an-
nual premittm, The bill then requires an an-
swer. We do not think that provision of the
confract, stipulating that the policy shall be
forfeited for nonpayment of any annual pre-
mium militates against the views here ex-
pressed. It is elementary that all of the
provisions of a contract must be read and
construed together. The decree of the learn-
¢d chancery court will be affirmed, and the
cause remanded, with leave to appellant to
answer the bill within 30 days after receipt
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of the mandate by the clerk of the court
below.
Affirmed and remanded.

SMITH, C. J, and COOK, J., dissent.

(117 Miss. 490}

PILLARS v. R. J.. REYNOLDS TOBACCO
CO. et al. (No. 20068.)

(Supreme Court of Mississippi, Division B.
April 15, 1918}

1. NEGLIGENCE &=27 — Li1ABILITY OF MANU-
FACTURER oF GOODS.

It is the general rule that the manufacturer
i not liable to the ultimate consumer for dam-
ages resulting from defects and impurities of the
manufactured article, such rule being based up-
on the theory that there is no contractual rela-
tion existing between them.

2, Foon €14, New, vol. 15 Key-No. Beries—
NEGLIGENCE @&»27—-PoIsoN0Us SUBSTANC-
ES — CHEWING ToBACCO — “BEVERBAGE” —
“CoNDIMENT —"*DRUG.”

Chewing tobacco is mot & food, “beverage,”
“eondiment,” or a drug, but the manufacturer
must exercise great care to see that it does not
contain poisonous substances.

[Ed. Note—For other definitions, see Words
and Phrases, First and Second Series, Bever-
age; Drug; Food; Second Series, Condiment.]

3. NEGLIGENCE ¢€=%27 — MANUFACTURERS OF
Goops CausiNg INJURY.
Where a human toe was contained in chew-
ing tobacco and poisoned an ultimate consumer,
the manufacturer was liable for damages.

4, NEGLIGENCE ¢=27 — VENDOBS oF GooDa

CavupINGg INJURIES.

A mere distributor of tobacco was not negli-
gent in not discovering & human toe concealed in
chewing tobacco, which poisoned a copsumer.

. Appeal from Cireuit Court, Hinds County;
W. H. Potter, Judge.

Actlon by Bryson Pillars agalnst the R. J.
Reynolds Tobacco Company and ancther,
Judgment for defendants, and plaintiff ap-
peals, Reversed in part and affirmed in
part.

Mayes & Mayes, of Jackson, for appellant.

R. H. & J. H. Thompson, of Jackson, for ap-
pellees.

COOK, P. J. The appellant sued the Corr-
Williams Tobaceo Company, distributors, and
R. J. Reynolds Tobacco Company, manu-
facturer, of “Brown Mule Chewing Tobac-
co,” for damages resultlng to the appellant
from chewling a plece of Brown Mule tobacco
in which was concealed a decomposed human
toe. The evidence disclosed that R. J. Rey-
nolds Tobacco Company was the sole manu-
facturer of the tobaceo, and that this com-
pany manufactured the identical plug which

" contained the rotten toe; the tobacco in ques-
. tion was sold by the manufacturer to tbe
| other defendant, the Corr-Williams Company,
i‘and resold by the latter company to a retailer
in Jackson, 'and was bought -by ‘appellant
from the retailer, It seems ‘that appellant
consumed one plug of his purchase, which

@ For other cases aee same topic and KEY-NUMBER 1in all Key-Numberad Digests and Indexes
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measured up to representations, that it,cated should be free of those elements which
was tobacco unmixed with human flesh, but | may endanger the life or health of the user.
when appellant tackled the second plug it | No one would be so bold as to contend that
made him sick, but, not suspecting the tobaceo, | the manufacturer would be free from lability
he tried another chew, and stiil another, until | if 1t should appear that he purposely mixed
he bit into some foreign substance, which | human flesh with chewing tobacco, or chew-
crumbled like dry bread, and caused him to|ing gum. 1f the manufacturer would be liable
foam at the mouth, while he was getting | for intentlonally feeding putrid human flesh
“gicker and sicker,” Finally, his teeth struck | to any and all consumers of chewing tobac-
something hard; he counld not bite through | co, does it not Iogically follow that he would
it. After an examination he discovered & |be liable for negligently bringing about the
‘hgman toe, with flesh and nall intact. We | same result? It seems to us that this ques-
refrain from detailing the further harrow-|tion must be answered in the affirmative.
ing and navseating details. The appellant Liggett & Myere Co. v. Cannon, 132 Tenn,
consulted a physician, who testified that ap- [ 419, 178 8. W. 1009, L. R. A, 19164, 940,
pellant exhibited all of the characteristic| Ann, Cas. 1917A, 179, i3 not controlling. The
symptoms of ptomalne poison. The physician | Supreme Court of Tennessee held in that case
examined the toe and identified it as a hu-| that tobacco was not food and that we are
-man toe In a state of putrefaction, and said, | ready to admit, and it may be that the ded-
in effect, that his condition was caused by |sion of that case was correct, but we are in-
-the poison generated by the rotten toe. At | clined to the opinion that the Court of Ap-
the close of .the evidence for plaintiff the | pemly of Tennesses had the best of the argu-
trial judge, at the request of the defendants, | ment in that ecase.
directed a verdict for the defendants, and [2] We have read wlth care the very able
from & judgment responsive to this instruc-| and Instructive brief for the appellee, In
tion, an appeal 18 prosecuted to this court. which he argues and we think proves that
[1] Generally  speaking, the rule is that|tobacco is not food for human belngs at
the manufacturer is not liable to the ultimate | léast, no matter how much tobzcco worms
- consumer for demages resulting from the de- | or the town goat may relish 1t, but we are
-fects and impurities of the manufactured ar- | of opinion that we are not resiricted to this
ticle. 'This rule is generalty based upon the [ narrow question, nor have we reached the lim-
theory that there 18 npo contractual rela- | It when we admit that tobaeco is not a bever-
-tlons existing between the ultimate consumer | age, or a condiment, or a drug.
-and the manufacturer. From time to tlme, The fact that the courts have at thls tlme
the courts have made exceptions to the rule. | made only the exceptions mentioned to the
‘The manufacturers of food, beverages, drugs, | general rule does not prevent a step forward
condiments, and confections have been held | for the health and life of the public. The
liable to wultimate consumers for damages | principles announced in the cases which
.resulting from the negligent preparation of | recognize the exceptlong, in our opinion, ap-
‘their products.  The contention of the de- | Ply, with equal force, to thls case.
‘fendants here is that.the limit has been| We belleve that the way the tobacco 13 to
reached by the courts, and that the facts of | be used furnishes the reason for great care
this case do not warrant an exception in favor|in iis preparation. If we eat food or drinik
‘of the plalntiff, and thls view was adopted | beverages contalning substances which under
by the learned trial court. The exceptions | certain conditions may endanger our lives,
already made were for the protection of the | for obvious reasons, he who prepares the
health of the people, and to insure a serupu- | food or 4rink should be required to exercise
‘lous care In the preparation of those articles | great care to prevent the dangerous condl-
_of commerce so a3 to reduce to a minimum | tions. It appears sufficiently certain that
all danger to those uslng them. chewing tobacco with polsonous ptomaines
If poisons are concealed in food, or Im| hidden in it 1s dangerous to the consumer,
beverages, or In confections or In drugs, as was proven in this case,
death or the impairment of health will be the; [3]1 We can imagine no reason why, with
probable consequence. We know that chew- i ordinary care, human toes could not be left
ing tobacco iz taken into the mouth, that a | out of chewing tobacco, and It toes are found
certain proportion will be absorbed by the!in chewing tobacco, 1t seems to us that some-
mucous membrane of the mouth, and that body has been very careless.
gome, at least, of the juice or pulp will and ;. [4] We will reverse the judgment of the low-
does find lts way into the alimentary canal,  er court as to the manufacturer and affirm
there to be digested and ultimately to become ; the judgment for the distrlbutor., The dlstri-
a part of the blood. Tobacco may be relative— : butor could not have.suspected that human
1y harmless, but decaying flesh, we are ad- | | toes were concealed in the plug, and was not
vised, develops poisonous ptomaines, which ‘negligent In not discovering the noxious con-
are certainly dangerous and often fatal. Any- | tents of the plug.
. thing taken into the month there to be masti- Reversed in part and affirmed in part.




